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IN THE UTAH COURT OF APPEALS 
CHERYL CARSTEN, 
Petitioner-Appellee, 
v. 
BRIAN CARSTEN, 
Respondent-Appellant. 
REPLY BRIEF OF APPELLANT 
ARGUMENT 
Mr. Carsten's principal argument on appeal is that the trial court abused its 
discretion in ordering an unequal split of physical custody of the parties' two children, 
which resulted in Mr. Carsten having the children less than one-third of the time. Mrs. 
Carsten makes a two-fold response to that argument. She contends (1) that this Court 
should not consider Mr. Carsten's argument because he has failed to marshal the 
evidence in challenging a trial court finding, and (2) that even if the Court considers the 
argument, the trial court acted within its discretion in determining custody. For the 
following reasons, those contentions are without merit. 
In challenging the trial court's custody decision, Mr. Carsten is not attacking a 
"finding" as unsupported by the evidence. Rather, he is attacking the manner in which 
the court exercised its discretion based on the settled principle that "trial courts must not 
reward or punish parents for their conduct during a marital relationship through a custody 
Case No. 20060157-CA 
award." Deeben v. Deeben, 772 P.2d 972, 974 n. 4 (Utah Ct. App. 1989). Thus, the 
marshaling requirement does not apply. Regarding the merits, as shown in Mr. Carsten's 
opening brief, there can be no dispute that the trial court's desire to punish Mr. Carsten 
for his "unsavory" but legal accounting practices drove the court's decision to limit his 
custody of the children to 30 percent. Therein lies the abuse of discretion: the trial 
court's clear violation of the rule against punishing a parent through a custody award. 
For that reason, reversal of the custody award is warranted. 
CONCLUSION 
Based on the foregoing arguments, as well as those contained in Mr. Carsten's 
opening brief, this Court should reverse the trial court's custody award and its alimony 
award, and remand the case for modification of those awards as set forth in the opening 
brief. 
Dated this 1 I day of January 2007. 
GftR^TIN^I. MILLER 
MILLERTANCE & THOMPSON PC 
Attorneys for Respondent-Appellant 
Brian Carsten 
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